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JUDGMENT 

 

The prosecution case, in brief, is as follows:-  

That On 01.05.13 one Gambhir Boro S/O- Lt. Kaanuram Boro filed one 

complaint registered case and same was forwarded to the Officer-in-charge of 

Kalaigaon P.S. for registering a case and then to investigate and to submit the 

Final Form. The informant alleged inter alia that accused person Hemanta Kumar 

Gogoi , c/o- Umesh Baishya,  who is the chief secretary of the institute of Asom 

Rajyik Krishok Somobai Samiti having Regd. No. 1933/95 Dispur, P.O.- Assam 

Sachivalaya Guwahati-3, and who is known to him for two years from the date of 

filing the case, proposed him to give a power trailer at discount rate. He said that 

power trailer will be sanctioned after payment of half money. On 28-08-2011 he 

gave him Rs. 59,000/- as a 1st instalment and he was given money receipt in the 

name of Asom Rajyik Krishok Somobai Samiti. That after a few day, Rs. 31,000/- 

was given to the accused as a 2nd instalment in his house. The accused said that 

power trailer will be sanctioned after one month.  But he didn’t receive power 

tiller .on 20-04-13 the accused said him that he couldn’t give any power trailer or 

money. Hence this case. 

 



On receipt of the F.I.R., Kalaigaon P.S. Case No.55/2013, U/S 

120(B)/420/406 I.P.C. was registered. Accordingly police went for investigation, 

examined witnesses, collected evidence and on completion of investigation 

finding sufficient materials u/s 120(B)/420/406 I.P.C. against accused Hemanta 

Gogoi, submitted the Charge-sheet against accused Hemanta Gogoi. 

 That upon receipt of the Charge sheet the Learned CJM Udalguri, 

transferred the case to this court for disposal and this court, on perusal of the 

Charge sheet and the other documents sent by the police u/s 173 Cr.P.C. found 

sufficient materials to proceed against the accused and issued process against 

him. Accordingly accused Hemanta Gogoi appeared before the court and the 

necessary documents u/s 207 of Cr. P.C. were given to the accused and 

considering the relevant documents and hearing both the parties, charge u/s 

420/406 was framed and read over and explained to accused Hemanta Gogoi to 

which he pleaded not guilty and claimed to be tried. 

During trial prosecution side examined ten witnesses. Except PW7, the 

other PWs were cross examined  by the defence. The cross examination PW7 

was declined by the defence. The prosecution declined to examine any other 

witnesses on their behalf and prayed for closing the evidence of the prosecution 

witnesses. Accordingly the evidence of the prosecution side was closed. The 

examination of the accused u/s 313 of Cr.P.C. was recorded as per law and kept 

with the record. No defence witness was examined. 

 I have heard the arguments of both the sides and perused the evidence 

on record.  

 

POINTS FOR DETERMINATION: 

 After perusal of record and hearing the parties the following points for 

determination arose before this court in the instant case-  

(i) Whether on 28.08.2011 accused Hemanta Gogoi cheated Gambhir 

Boro by dishonestly inducing him to deliver Rs.59,000/- and also 

took Rs.31,000/- on another day by cheating him and thereby 

committed the offence punishable u/s 420 IPC? 

 

(ii) Whether on 28.08.2011 accused Hemanta Gogoi was entrusted 

with Rs.59,000/- and also entrusted with Rs.31,000/- on another 

day and thereby committed the offence punishable u/s 406 IPC? 



DISCUSSION, DECISION AND REASONS THEREOF: 

 

For the sake of convenience all the points for determinations are taken 

together for discussion.  

PW-1 Gambhir Boro deposed that he is the informant and he knows the 

accused person. About 3 years ago, the accused person took Rs. 90,000/- from 

him and said that he would give tractor from their N.G.O. The accused said that 

he would give power trailer to him. But the accused didn’t give tractor him till 

today and didn’t return his money. He wanted his money , many times, but the 

accused refused it. So, he filed this case. 

In the cross examination PW1 stated that he was known the accused 

person for about 15-20 days before the incident i.e. giving money. He met him 

on the road along with 3/ 4 persons. He forgot the exact date, month and day 

when he met the accused person for the first time. He gave money to him in 

cash on the road. He was accompanied by village gaoburha at that time. He gave 

money him on the road. The accused person gave him money receipt. He gave 

him Rs. 51,000/- on the road and the accused person took Rs. 39,000/- from his 

house for the 2nd time.  In the 2nd time accused didn’t give him money receipt. 

The accused informs him that a tractor is sanctioned for him on the date of his 

deposition in the court. He filed this case because he did not receive tractor since 

2 years. He filed this case because of misappropriation of his money. 

PW-2 Bhadra Kanta Basumatary deposed that he knows the informant 

and the accused person. He is the gaoburha of punia gaon. About 3 years ago 

the accused person took Rs. 90,000/- from the informant, stating that he would 

give him power tiller on subsidy. The accused person didn’t give money or tractor 

and hence the informant filed this case. 

In the cross examination PW2 stated that the informant belong to his 

villagers. He gave Rs. 90,000/- for 5-6 people on 2011. He forgot the exact date 

when the informant met the accused person. He met the accused person in the 

house of informant. He didn’t meet him on the road along with the informant. 

Two persons were along with the accused. First time , the informant gave Rs. 

59,000/- and got money receipt also. Later on he heard that the informant gave 

Rs. 40,000/- to the accused. He was not present at that time. He didn’t know 

where 2nd instalment was given at home or Guwahati. The accused said that 

power tiller had been sanctioned already, but he couldn’t believe. It is not a fact 

that on 2nd time, the informant didn’t give Rs. 40,000/-. 

PW-3 Pancharam Boro deposed that he knows the informant.  There is a 

self help group in their village. He is also the member and the informant is the 

secretary of this group. They gave responsibility to the informant to take a 

tractor for their self help group. He talked with one person known as Gogoi for 

the tractor. One day he saw that the informant gave Rs. 59,000/- to the accused 

person at the home of informant. He met the accused person on that day. He 



doesn’t know about the payment of 2nd instalment. But they have not got the 

tractor till that day. 

In the cross examination PW3 stated that he doesn’t know how the 

informant knows the person known as Gogoi. He forgot the exact date of the 

payment of money. Their village is beside the PWD Road. He doesn’t know who 

called Gogoi on the day of payment. He doesn’t know where Gogoi lives. He 

forgot exact time when Gogoi came to the house of the informant. Gogoi himself 

came to the house of the informant. The informant called them after the accused 

person had reached. He met Gojen Basumatary and Bisnu Muchahary at home of 

the informant. Gogoi came to the house of the informant alone. He doesn’t know 

what was discussed for receiving the power trailer. On that day the payment was 

paid to the accused by the informant. He heard that the money receipt was given 

but he didn’t see. He doesn’t know how much money was to be paid. He has not 

seen Gogoi in their village since that day. It is not a fact that the informant didn’t 

give money to Gogoi and the informant only knows about the payment of money. 

PW-4 Bishnuram Muchahary deposed that he knows the informant. In 

2011  the informant said them that he would take a tractor for their group. So, 

they gave the relevant document of land for taking tractor. Hemanta Gogoi said 

them that he would give a tractor. For that they gave Rs. 59,000/-. That Gogoi 

came to the house of the informant and then the informant called them. He saw 

that the informant giving Rs. 59,000/-to the accused person at the house of the 

informant. Later on the informant gave Rs. 39,000/- to the accused but they had 

not got the tractor till that day. 

In the cross examination PW4 stated that he didn’t know the accused 

person earlier. He doesn’t know whether the accused person came to their village 

or not earlier. Hemanta Gogoi came to their village to advertise the power trailer 

tractor. At the time of payment of money, they gave relevant land documents. At 

the time of payment of money, he along with the informant, Gojen Daimary and 

Ponsa Boro  were present. Two persons came with the accused person. He 

doesn’t know about the accused. He doesn’t know where the accused person 

lives and what he does. They paid money on the day of advertisement. He 

started the process later on. He doesn’t see the receipt that day. He doesn’t 

know about the payment of money for next time. It is not a fact that they didn’t 

give money. 

PW-5 Gojen Basumatary deposed that he knows the informant. One 

person known as Gogoi said to them that he would give a tractor for their self 

help group. The informant talked with him. He saw that the informant giving Rs. 

59,000/- to the accused person in the house of informant. The accused person 

didn’t give them tractor or money till that day. 

In the cross examination PW5 stated that he doesn’t know how much 

money was to be paid later. The informant knows it. He doesn’t know where 

Gogoi lives and what he does. He doesn’t know whether the accused person 



came to their village or not. Gogoi came to the house of the informant alone on 

the day of payment of money. The members of their group were present on that 

day. They gave Rs. 59,000/- to the accused person. At the time of payment 

money, they also gave relevant land documents to the informant. Gogoi and the 

informant were discussing but they were not discussing. He doesn’t see the 

receipt in the court. It is not a fact that he deposed falsely. It is not a fact that 

they didn’t give money. 

PW-6 Ganesh Basumatary deposed that he knows the informant and 

doesn’t know the accused person. About 3 years ago, the informant gave Rs. 

90,000/- to Hemanta Gogoi for power trailer in the house of informant. But he 

didn’t give the power trailer or money till that day. So, the informant filed this 

case. He doesn’t know who were present at the time of payment of money. Rs. 

90,000/- was paid at the same time. He doesn’t know whether the money receipt 

was given or not. He doesn’t know the accused person. It is not a fact that he 

said to the police that Rs. 90,000/- was paid in two instalments. It is not a fact 

that the accused person didn’t take money. 

PW-7 Raj Poul Sangma deposed that he heard from his father that the 

informant took a tractor. But he doesn’t know anymore about the incident. 

The cross examination PW7 was declined. 

PW-8 Joseph Sangma deposed that he knows both the informant and the 

accused person. Hemanta took money from the informant and said that he would 

give tractor to him. But till today they had not received tractor or money. The 

accused person took Rs. 2 lac 80 thousands from him, saying that he would give 

tractor to him. But he had not received the tractor or money. The accused took 

money from him in three instalments and gave him money receipts. He deposited 

all three receipts to the police. He deposited the photocopy of the receipt and he 

kept  the origin receipts with him. 

In the cross examination PW8 stated that he was not present at the time 

when Gambhir Boro took money saying that he would give tractor that he did not 

file any case against the accused.  

PW-9 Daimalu Muchahary deposed that he knows both the informant and 

the accused person. He was informed that the accused person took money from 

the informant in the pretext of giving tractor. He also talked with the accused 

and asked for a tractor for him. The accused person said that he would give 

tractor in 50% subsidy from the agriculture department. He gave Rs.3 lac 70 

thousand to the accused person for tractor. But he didn’t get power trailer or 

money till today. Hence, they filed this case. 

In the cross examination PW9 stated that he filled this case to get money 

and tractor. He doesn’t see the money receipt in the court today. He doesn’t see 

any documents of the informant. Gambhir Boro filed this case for tractor/money. 



Gambhir Boro is the brother of his grandfather. It is not a fact that the accused 

didn’t take any money from him. 

PW-10 Dilip Kumar Kotoky deposed that on 04.05.13 on the basis of a 

FIR lodged by Gambhir Boro , O/C Kalaigaon registered a case and charged him 

to investigate the case. During the period of investigation he visited place of 

occurrence, drew sketch map and took the statement of the witnesses. He seized  

some money receipts.. He arrested accused persons and later submitted the 

charge sheet against accused Hemanta Gogoi   U/S- 420/406 IPC. 

In the cross examination PW10 stated that Gambhir Boro told him that 

the accused took money from him in two instalments. PW Ganesh Muchahari said 

before him that he was present at the time of payment of money Rs. 90,000/- to 

the accused in two instalments. He didn’t seize anything except money receipts.  

 

If we consider the evidence of the witnesses then it is found that whereas 

the informant said in the FIR that accused person Hemanta Kumar Gogoi , was 

known to him for two years from the date of filing the case, the informant as 

PW1 stated that he came to  know the accused person for about 15-20 days 

before the incident i.e. giving money.  Hence there is the contradiction. Again  

the informant said in the FIR that he gave him Rs. 59,000/- as a 1st instalment 

on road and Rs. 31,000/- was given to the accused as a 2nd instalment, the 

informant as PW1 stated that he gave Rs. 51,000/- to the accused person for the 

first time  and Rs. 39,000/- for the 2nd time. Hence there is the contradiction. 

On the other hand PW-5 Gojen Basumatary deposed he saw that the 

informant giving Rs. 59,000/- to the accused person in the house of informant. 

Also PW-4 Bishnuram Muchahary deposed he saw that the informant giving Rs. 

59,000/-to the accused person at the house of the informant. However PW1 

deposed that he gave  Rs. 59,000/- as a 1st instalment on road to the accused. 

So PW4 and PW5 do not corroborate PW1 as to the place of payment of money 

and there is the material contradiction 

Moreover though PW1 stated that he gave money to the accused in cash 

on the road and was accompanied by village gaoburha at that time, the village 

gaon burah stated as PW2 that he didn’t meet the accused on the road along 

with the informant. Hence there is the contradiction. 

Again though PW1 stated that the said amount of Rs.90,000/- was given 

to the accused in two instalment , PW-6 Ganesh Basumatary deposed. Rs. 

90,000/- was paid at the same time. So PW6 does not corroborate PW1 and 

there is the material contradiction. 

  

 



Moreover though PW1 stated that the accused gave money receipt to him 

after the payment of Rs. 51,000/- on the road, no money receipt is exhibited by 

the prosecution in support of that claim.  

Under the facts and circumstances of the case it is found that the story of 

the prosecution as revealed from the FIR is remained unsupported by the 

prosecution witnesses.  

Hence it is found that there is nothing on the record to hold the accused 

to be the guilty of the offences as alleged by the prosecution and hence the 

prosecution has failed to prove the guilt of the accused by adducing cogent 

evidence and as such the accused is entitled to be acquitted of the accusations 

made against him on the benefit of doubt. 

 

ORDER 

In view of the conclusion made above I hold accused Hemanta Gogoi not 

guilty of the offence u/s 420/406 IPC. Hence accused Hemanta Gogoi is 

acquitted of the accusation u/s 420/406 of I.P.C. and set at liberty forthwith.  

The bail bond of the accused Hemanta Gogoi is extended for a further 

period of 6 months from today as per provisions of Section 437A, Cr.P.C as 

amended up to date.  

The judgment is delivered in the open Court under my hand and the seal 

of this court on this the 24th  day of  September, 2015. 

 

  

(N.C.BHUYAN) 

Judicial Magistrate 1st Class  

     Udalguri 
 
 
 
 
 
 
 
 
 
 
 
 
 

 



Appendix:- 

 

1. Prosecution witnesses  

PW-1 Gambhir Boro  

PW-2 Bhadra Kanta Basumatary 

PW-3 Pancharam Boro 

PW-4 Bishnuram Muchahary 

PW-5 Gojen Basumatary 

PW-6 Ganesh Basumatary 

PW-7 Raj Poul Sangma 

PW-8 Joseph Sangma 

PW-9 Daimalu Muchahary 

PW-10 Dilip Kumar Kotoky 

2. Defence witnesses  

None   

3. Prosecution exhibits.  

Ext.1 FIR 

Ext.2 Seizure List 

Ext.3 Seizure List 

Ext.4 Sketch Map 

Ext.5 Seizure List 

Ext.6 Charge Sheet 

4. Defence exhibit. 

None 

 

 

(N.C.BHUYAN) 

Judicial Magistrate 1st Class  
     Udalguri 

 


